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which pollutants from CMS’s ongoing illegal activities are discharged, namely Escondido Creek,
San Elijo Lagoon, and ultimately the Pacific Ocean.

..1e public and members of CERF use Escondido Creek, San Elijo Lagoon and the
Pacific Ocean to fish, sail, boat, kayak, surf, swim, scuba dive, birdwatch, view wildlife, and to
engage in scientific studies. The discharge of pollutants by the CMS Facility affects and impairs
each of these uses. Thus, the interests of CERF’s members have been, are being, and will
ntinue to be adversely affected by CMS Owners and/or Operators’ failure to comply with the
Clean Water Act and the Industrial Permit.

1. Storm Water Pollution ~—-1 *-~ '--~ustrial Permit

A. Duty to Comply

Under the Clean Water Act, the discharge of any poliutant to a water of the United
States is unlawful except in compliance with certain provisions of the Clean Water Act. (See 33
U.S.C. § 1311 (a)). In California, any person who discharges storm water associated with
industrial activity must comply with the terms of the Industrial Permit in order to lawfully
discharge. CMS enrolled as a discharger subject to the Industrial Permit on May 20, 2014 with
WDID No. 9 371024914. Information available to CERF indicates CMS was operating as a scrap
metal recycling facility as early as 2010 — without a valid discharge permit. All discharges from
the Facility prior to May 20, 2014 were therefore unlawful.

Pursuant to the Industrial Permit, a facility operator must comply with all conditions of
the Industrial Permit. Failure to comply with the Industrial ™~-it is a Clean Water Act violation.
(Industrial Permit, § C.1; New Industrial Permit §XXI.A. [‘Permit noncompliance constitutes a
violation of the Clean Water Act and the Water Code..."]). Any non-compliance further exposes
an owner/operator to an (a) enforcement action; (b) Industrial Permit termination, revocation
and re-issuance, or modification; or (c) denial of a Industrial Permit renewal application. (/d.).
As an enrollee, CMS has a duty to comply with the Industrial Permit and is subject to all of the
provisions therein.

B. The CMS Facility Discharges Contaminated Storm
Water in Violation of the Industrial Permit

Discharge Prohibition A(2) of the industrial Permit and Section III.C. of the New

idustrial Permit prohibit storm water discharges and authorized non-storm water discharges
which cause or threaten to cause pollution, contamination, or nuisance. Receiving Water
Limitation C(1) of the Storm Water Permit prohibits storm water discharges to surface or
groundwater that adversely impact human health or the environment. In addition, receiving
Water Limitation C(2) prohibits storm water discharges and authorized non-storm water
discharges, which cause or contribute to an exceedance of any water quality standards, such
as the CTR or applicable Basin Plan water quality standards. (See New Industrial Permit,
§Il1.D.; §VI.A.). “The California Toxics Rule ("CTR"), 40 C.F.R. 131.38, is an applicable water
quality standard.” (Baykeeper v. Kramer Metals, Inc. (C.D.Cal. 2009) 619 F.Supp.2d 914, 926).
“In sum, the CTR is a water quality standard in the General Permit, Receiving Water Limitation
C(2). A permittee violates Receiving Water Limitation C(2) when it ‘causes or contributes to an
exceedance of such a standard, including the CTR.” (/d. at 927).
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Every day the CMS Owners and/or Operators discharged or continue to discharge
polluted storm water in violation of the Discharge Prohibitions and Receiving Water Limitations
of the New Industrial Permit is a separate and distinct violation of the Permit and Section 301(a)
of the Clean Water Act, 33 U.S.C. §1311(a).The CMS Owners and/or Operators are subject to
civil penalties for all violations of the Clean Water Act occurring since CMS’s enroliment. These
violations are ongoing and will continue each day contaminated storm water is discharged in
violation of the requirements of the Permit.

C. Failure to Develop and/or Implement BMPs that Achieve Compliance
with Best Available Technology Economically Achievable and Best
Conventional Pollutant Control Technology

The New Industrial Permit requires dischargers to reduce or prevent pollutants
associated with industrial activity in storm water discharges and authorized non-storm water
discharges through implementation of the Best Available Technology Economically Achievable
(BAT) for toxic pollutants? and Best Conventional Pollutant Control Technology (BCT) for
conventional pollutants.® Specifically, the Permit “requires control of pollutant discharges using
BAT and BCT to reduce and prevent discharges of pollutants, and any more stringent effluent
limitations necessary for receiving waters to meet applicable water quality standards." (New
Industrial Permit, §1.0.32; see also, §V.A.).

EPA Benchmarks are the poliutant concentrations which generally indicate whether a
facility has successfully developed or implemented BMPs that meet the BAT/BCT. Discharges
with pollutant concentration levels above EPA Benchmarks and/or the CTR demonstrate that a
facility has failed to develop and/or implement BMPs that achieve compliance with BAT for toxic
pollutants and BCT for conventional pollutants. The Facility's monitoring data demonstrates
consistent exceedances of not only the CTR, but also EPA benchmarks. (See monitoring data
above).

Thus, CMS's storm water discharge sampling data demonstrates the Facility has not
developed and/or implemented BMPs that meet the standards of BAT/BCT. (See Baykeeper,
supra, 619 F.Supp. 2d at 925 ["Repeated and/or significant exceedances of the Benchmark
limitations should be relevant” to the determination of meeting BAT/BCT]).

Further, information available to CERF indicates CMS has failed to implement and/or
develop BMPs that meet BAT and BCT. As noted in the Facility's Storm Water Pollution
ntion Plan (“SWPPP”), minimal, ineffective BMPs are used at the Facility and the
BMPs/SWPPP have not been updated since February 10, 2015. No filtration devices are
installed to address the Facility's discharge of metals. (/d.). In fact, no advanced BMPs are
implemented at the Facility. (New Industrial Permit, §X.H.2).

Notably, Permit Effluent Limitation V.A. is a separate requirement, independent of the
iterative process triggered by exceedances of the Permit's NALs. “The NALs are not intended to
serve as technology-based or water quality-based numeric effluent limitations. The NALs are

2 Toxic pollutants are found at 40 CFR § 401.15 and include, but are not limited to: lead, nickel,
zinc, silver, selenium, copper, and chromium.

3 Conventional poliutants are listed at 40 CFR § 401.16 and include biological oxygen demand,
total suspended solids, pH, fecal coliform, and oij and grease.
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Lastly, despite the numerous and egregious water quality violations established by
CMS’s monitoring data, the SWPPP BMPs have not been adequately updated to address such
exceedances (or updated at all since February 2015).

Every day the CMS Owners and/or Operators operate the Facility without an adequate
SWPPP constitutes a separate and distinct violation of the Industrial Permit, the New Industrial
Permit, and Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a). The CMS Owners
and/orC ra s have been in daily and continuous violation of the Industrial Permit since at
least September 19, 2012. These violations are ongoing and the CMS Owners and/or
Operators will continue to be in violation every day they fail to address the SWPPP
inadequacies. Thus, the CMS Owners and/or Operators are liable for civil penalties of up to
$37,500 per day for violations prior to November 2, 2015, and $51,570 per day of violations
occurring after November 2, 2015. (33 U.S.C. §1319(d); 40 CFR 19.4; New Industrial Permit,
§XX1.Q.1).

E. Failure to Monitor

Sections B(5) and (7) of the Industrial Permit required dischargers to visually observe
and collect samples of storm water discharged from all locations where storm water is
discharged. Facility operators, including the CMS Owners and/or Operators, were required to
collect samples from at least two qualifying storm events each wet season, including one set of
samples during the first storm event of the wet season. Required samples were to be collected
by Facility operators from all discharge points and during the first hour of the storm water
discharge from the Facility. CMS sampled two storm events during the 2014-2015 reporting
period, but failed to sample the required SIC-specific metal constituents: copper, zinc,
aluminum, iron, and lead. (Permit, Table D, SIC 5093).

The New Industrial Permit requires dischargers to take two samples between July 1 and
December 31 and two samples between January 1 and June 30. (New Industrial Permit,
§X1.B.2). Nonetheless, CMS failed to comply with these requirements. The CMS Owners and/or
Operators have failed to take the required four samples during the 2015-2016 and 2016-2017
reporting periods. There were numerous qualifying storm events during this period. (See
Attachment).

CMS failed to sample pH during the 12/22/2015 rain event. Rather, pH was tested at the
lab well after pH could be accurately measured. CMS’s 5/6/2016 sampling also failed to monitor
pH within the specified time period (within 15 minutes) and failed to test for copper. (See New
Industrial Permit, §X1.C.2.a and §X.B.6.b, c). CMS further failed to use the appropriate sampling
methods for aluminum, lead, iron, zinc and copper for the 2/27/2017 storm event. (New
Industrial Permit, Table 2). Indeed, the test method used for copper was not sensitive enough
to assess NAL or C'... compliance. Lastly, CMS failed to upload the 2/._..2017 sampling results
to SMARTS within 30 days of receipt. (New Industrial Permit, §XI.B.11.a ).

Every day the CMS. Owners and/or Operators failed to adequately monitor the Facility is
a separate and distinct violation of the Industrial Permit, New Industrial Permit, and Section
301(a) of the Clean Water Act, 33 U.S.C. § 1311(a). These violations are ongoing and the CMS
Owners and/or Operators will continue to be in violation every day they fail to adequately
monitor the Facility. The CMS Owners and/or Operators are thus subject to penalties in
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punishable by a $10,000 fine or by imprisonment, or both. (Industrial Permit, §XXI.N; 33 U.S.C.
§1319(c)(1)). In addition to knowing falsification, negligent violation of the Clean Water Act is
also punishable through criminal penaities. (33 U.S.C. §1319(c)(1)).

The 2016-2017 Annual Report for the Facility, certified under penalty of perjury by
Nenise Speigle, contains false information. Ms. Speigle answered question Number 3 in the
ativ - stating the required number of Qualifying Storm Events were sampled. This is false.
Only two events were monitored, not four. (New Industrial Permit, §XI.B.2). The same is true of
the 2015-2016 Annual Report. During the 2015-2016 reporting period, only one sample was
taken.

Notably, ignorance of permit requirements does not constitute a legal defense for failure
to comply with the Permit requirements. (U.S. v. Weitzenhoff (9th Cir. 1993) 35 F.3d 1275, 1284
[“criminal sanctions are to be imposed on an individual who knowingly engages in conduct that
results in a permit violation, regardless of whether the polluter is cognizant of the requirements
or even the existence of the permit”] emphasis added; U.S. v. Sinskey (8th Cir. 1997) 119 F.3d
712, 715-16 [“‘Given this interpretation of the statute, the government was not required to prove
that Sinskey knew that his acts violated either the CWA or the NPDES permit, but merely that
he was aware of the conduct that resulted in the permit's violation.”]).

Further, there were numerous qualifying storm events during the 2015-2016 and 20106-
2017 reporting period. The claim that there was only one discharge is simply false. Therefore,
Ms. Speigle and CMS are in violation of the Industrial Permit and Clean Water Act Section 309.

Every day the CMS Owners and/or Operators fail to submit accurate Annual Reports for
the Facility is a separate and distinct violation of the Industrial Permit and Section 301(a) of the
Clean Water Act. (33 U.S.C. § 1311(a)). CMS has been in daily and continuous violation of the
Industrial Permit's reporting requirements every day since at least June 17, 2016. These
violations are ongoing and the CMS Owners and/or Operators, as well as Ms. Speigle, will
continue to be in violation every day they fail to revise and submit an accurate 2015-2016 and
2016-2017 Annual Report.

Il. Remedies

Upon expiration of the 60-day period, CERF will file a citizen suit under Section 505(a)
of the Clean Water Act for the above-referenced violations. During the 60-day notice period,
however, CERF is willing to discuss effective remedies for the violation noted in this letter. If
you wish to pursue such discussions in the absence of litigation, it is suggested that you initiate
those discussions immediately. If good faith negotiations are not being made, at the close of the
60-day notice period, CERF will move forward expeditiously with litigation.

Cl 5 must develop and implement a SWPPP which complies with all elements required
in the New Industrial Permit, including the requisite monitoring, and address the consistent,
numerous, and ongoing water quality violations at the Facility. Should the CMS Owners and/or
Operators fail to do so, CERF will file an action against CMS for its prior, current, and
anticipated violations of the Clean Water Act.

CERF’s action will seek all remedies available under the Clean Water Act §1365(a)(d).












